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IN THE

UNITED STATES (IRCOIT (OUliT OE APPEALS

FOR THE NINTH CIRCUIT

ANNA GOLDSTEIN, Appellant,

vs.

B. M. BEHIiENDS, Appellee.

Appealed from the United States District Court for Alaska,

Division No. i.

I^RIEF OF APPELLANT.

STATEMENT OF CASE.

TliiK suit was beg-un by the ap])«llee on the 6tli

day of May, 1899, as an action in ejectment, in suj)-

port of an adverse claim in tlie local land office

;



(Her. p. ^ ). A (leiiiurrer was interj^osed by

the (lefeiidant (Kec. ]). ^ ) and HUHtained by-

Judge JoliuHoii (Rec. p. ^ '

), the former District

Judge for Alanka, on the ground tliat ejectment

would not lie, where the plaintiff was in possession.

(Rec. p. f- 2 /9 .) (Young vs. Goldstein 97 Fed.

808.) Upon application of the i)laintiff (appellee),

leave was given to amend, the question as to whether

the complaint could be cured by amendment being

reserved. (Rec. p. ^/ .) Thereafter and dur-

ing the time allowed to amend, the plaintiff filed a

motion for a rehearing (Rec. p.Z 5 ), which

was granted. (Rec. p. 2 ^ •) While the case

was in this condition, Judge Johnson resigned, and

was succeeded by Judge Brown. The original de-

murrer was overruled by Judge Brown, on the ground

that the complaint stated a case for relief which a

court of equity could give but permitted the plaintiff

to reform the complaint so as to comply with the rules

for equity pleading. (Rec. p. 2^ .) The plain

-

tiflt" thereupon filed a pleading denominated an

"Amended complaint in equity" (Rec. p. 2> )

and praying for the removal of clouds from plaintiff's

title. The defendant moved to strike out, and take

off the files this amended complaint (Rec. p. ;? 7 ),

but the court denied the motion. (Rec. p. 3 f .)

Defendant then demurred to the amended comj)laint,

(Rec. p. 'V^ ), and the demurrer was overruled.

(Rec. p. ^^ .) An answer was filed (Rec. p.

L( (^ ), reply made (p. ), but afterwards

withdrawn, (Rec. p. v^* )' the cause was referred,



along Willi .SS other causes involving the same ques-

tions, (p. 4/^- ); evidence taken, and reported to

the court (p. ]>. ^-^-jz^), which rendered a decree

for the plaintiir. (Kec. p. cPi 7 .) A bill of ex-

ceptions was saved (p. ^ V J ), assignment of errors

madeip.JS-f ), apijeal allowed (p. ^//- s ), ap-

peal bond fiJed (p. yj*;)- ), and the cause is now
here presented tor correction and revision.

There are thirteen assignments of error, but those

that will be urged present four leading questions:

—

1st. Can an action at law, in ejectment be

amended into a suit in equity to remove clouds and
quiet titled

2nd. Will a suit to quiet title lie, where the

bill shows the complainant to be without title other

than naked possession, and the defendant to be an

appplicant for a mineral patents

M. Had the senior naval officer authority to

create a naval military reservation ?

4th. In a suit involving the right of j^ossession

of land, the title of which is still in the government,

is a final decision of the Land Department as to the

character of the land binding upon the courts i

These questions were vital to the suit at bar, and

in order to reach the decisicm rendered, ainl herein

appealed from, the trial court in effect answered the

first three in the affirmative, and the last in the nega-

tive. Other questions are also raised, and will be no-

ticed in their order, but these are the most im])ort-

ant.
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We have made the opening statement brief, be-

cause it will be neceBHary to/juote tlie ret-ord more in

detail under the separate asnignments which we now

proceed to })reHent.

The first question })reseuted is raised by 1st, 2nd

and 3rd assignments, which are as follows :

—

"I. That the United States District Court for

Alaska Division No. 1 erred in overruling the demur-

rer of the defendant to the original complaint of the

plaintiff herein.

''II. That the said court erred in requiring or

permitting the plaintiff to amend his original com-

plaint into a bill in equity and proceed with this

cause as a suit in equity.

'

' III. That the said court erred in refusing the

motion of the defendant to strike from, and take off

the files the amended complaint of the plaintiff and

dismiss the cause. [Rec. p. J^f- fo .]

The original complaint is simply a complaint in

ejectment, purporting to be in support of an adverse

claim filed in the local land office. [Rec. p. C? • ]

But it alleges possession and "actual occupation" in

the plaintiff. To this complaint defendant demurred

on five grounds towit

:

1st. That plaintiff was in possession of the

the premises prayed for.

2nd. That plaintiff had no legal title.

8rd. That the court had no jurisdiction of the

subject matter of the suit.

4th. That the plaintiff had no right, title or in-



terest in the premises sued for, in that the same is a

part of a mining chiim, on the public domain, and

the title set up b}' plaintiff alleges no mineral claim.

5th. That plaintiff has mistaken his remedy and

sliould have sued to quiet title. (Ree. p. 6 .)

As already stated this demurrer was sustained

by Judge Johnson. (Rec. p. /- f- Z /
.
) When the

matter came on for Iiearing before tlie learned trial

judge who succeeded Judge Johnson, the demurrer

was overruled, but the plaintiff was required to amend

his complaint to conform to the practice in equity,

and proceed with the cause as a suit in equity (Rec.

V' ^6 )5 '1^^^^ the defendent excepted. (Rec. P'34^j<

Tiie amendment having been filed changing the ac-

tion in ejectment into a suit to c[uiet title, the de-

fendant appearing si)ecially moved to strike from and

take off the files the said amended ])leading on the

following grounds:

—

"1st. Tliat this is an action brought under the

provisions of Sec. 2825-6 of the Rev. Stat, of the

U. S. as adverse suit; that the original complaint was

filed as a complaint in an action at law, in ejectment,

and a summons at law was issued and served and no

other process was ever issued or served herein; that

the defendant appeared in obedience to said sum-

mons in this court as a court of law, and has never

appeared herein as a court of equity; that tlie amend-

ed complaint is filed on the equity side of the court,

as a bill in equity and not as an amendment to the

original complaint at law; and no process in equity



has ever iwHiied nor is a Huhpoena or any iJ-oceHS

prayed for.

2iid. 8aid pretended amendment is not germane

to the original complaint, but sets up an entirely new

and different cause of action and is filed in another

and different court or jurisdiction in this: the origi-

nal complaint was an action of ejectment on the law

side of the court and the amended bill is a bill of

equity to (piiet title on the chancery side of the court.

8rd. The cause of action herein was not filed in

a court of competent jurisdiction within the time re-

quired by law, in this: The original complaint being

an action in ejectment was filed on the law side of the

court as an action at law, and this court as a court of

law had no jurisdiction of such cause of action

alleged; and no suit was filed in this court as a chan-

cery court, which alone had jurisdiction, until the

filing of said pretended amendment. (Rec. p. ^ 7 .

)

This motion the court denied (Rec. \).^9 )

and the defendant excepted. (Rec. p. 3 1/^ .
)

That ejectment will not lie while the plaintiff is

is in possession (to say nothing of the other grounds of

demurrer) is too well settled to require discussion.

(Estee PI. Vol. II, 98. Perego vs. Dodge, 163 U. S.,

160. II Lindley on Mines § 754.) Indeed this prop-

osition was not controverted in the court below; for

the court overruled the demurrer because the com-

plaint stated a cause for relief such as a court of

equity could give and required the plaintiff to

amend and proceed as in equity. (Rec. i).
Z i^ .)

Was the error in overruling the demurrer cured then



by this requirements We, think it was em})hasized,

and that the court should not even have permitted an

amendment, but should have dismissed the case.

While the law is liberal in allowing- amend-

ments it has these necessary limitations: The amend-

ment must not set U]) a new c^nisc of action or cliange

the character of tlie action. An action at law cannot

be changed into a suit in equity, ((xray vs. Brown,

15 How. Pr. 555. Long vs. Bullard, 59 Ga., 855.)

A contrary rule prevails in some of the states, as

Texas and California, but it is not the rule unfh^r the

Oregon code, which was the code of Alaska when this

suit was brought (under act of congress of May ITtli,

1884,), and which has been re-enacted as the Alaska

code, June 6tli, 1900. (Beacannon vs. Leibe, 5 Pac.

Rep., 275.) And in the Federal courts the rule is

the same. (Blalock vs. Equitable Life As. So., 73

Fed. H55.)

Fourth assignment of error:

"That said court erred in overruling the demur-

rer of the defendant to the amended complaint, filed

as a bill in equity." (Kec. p. ^f^ .)

The "amended comi)laint in equity" sets out in

substance, that the plaintiff and those under whom
he claims, took actual possession of the premises in

controversy, before the discovery and location of the

Bonanza and Lode claim, and cleared, improv(»d and

occupied said premises continuously till the date of

suit, and were still occupying the same. That at the

time of the first occui)nncy the ground was open un-
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occupied public domain. Tin' title })lead then

amounted simply to prior occupancy of public rlo-

main. It waw further al'le^ed that the defendant

claimed a parcel of land (which is described) embrac-

ing in its exterior ])oundaries the j)remi8eH sued for,

which the defendant and her grantors claimed to

have located as a lode mining claim; that she had ap-

plied for patent to said lode claim; that during the

period of publication of the notice plaintiff filed his

adverse claim and protest in the land office; that the

suit was filed pursuant thereto to determine the pos-

session and right of possession. The bill then further

^ets up in wubstance that the land embraced in the

lode claim was non-mineral; that after the original

location, the boundries had been widened; that the

mineral location was not made in good faith, and for

the purpose of obtaining title to mineral land, but

for the fraudulent purpose of acquiring title to it,

to be used for townsite purposes, and pursuant to

that purpose defendant had "salted" the claim; that

the mineral location was void because the discovery

was on a government reservation; that plaintiff has

the possession and right of possession of the premises

sued for and is the owner thereof against all the

world except the United States, and prays that the

cloud upon plaintiff's title be removed, and he be

decreed to be the owner and entitled to the possession

of the land, for costs, etc.



To this bill the defeiKlant deiiiuiTed on the fol-

lowing gronnds:

—

I.

That said bill is not framed in accordance with

the equity rnles of practice in that it fails to state the

citizenship of defendant.

II.

That it appears by said bill, l)y the plaintijff's

own showing, that plaintiff is not entitled to any of

the relief prayed for therein.

III.

That it appears from said bill, that plaintiff has

no right, title, or interest in the premises therein

sued for.

IV.

That it appears from said bill that the same is

filed pursuant to and in support of, a pretended ad-

verse claim first filed in the U. S. Land Office at

Hitka, under the provisions of Sections 2325-f) U. S.

Rev. Stat, and that the claim of right alleged by

plaintiff is not subject of an adverse suit under said

provisions.

V.

That it appears from said bill that plaintiff lias

no equities in the subject matter of this suit.

VI.

That it appears from said bill that this Court has

no jurisdiction to hear and determine the several mat-

ters and things alleged against the claim of this de-



feiHlant as to Um premiseH therein mentioned; ])ut

that such juriBdiction is by law vested exclusively in

the Land Department.

VII.

That it appears from said bill that the title to

the ground in controversy is still in the United

States, and that the grant of the title to the same is

still in process of administration by the officers of the

government; and that this Court has no jurisdiction

to hear and determine the question of the ownership

of said ground pending the administration of the

grant by the government.

This demurrer the court overruled (Rec. p.

"y^3
), and the defendant reserved her exception.

(Rec. p. 3^6^ .)

There are several propositions of law raised here

which apply also to the case on which it merits.

In the first place it was contended in behalf of

the defendant that the case made by the bill was not

an "adverse" suit, under the provisions of sections

2325-26 of revised statutes. In this contention the

learned trial Judge agreed with us, and we can do no

better than to cite the able opinion filed in support

thereof. (Rep.J? 3 o~^ .) Eliminating that feature

of the case then, is there anything shown entitling

the plaintiff to any relief?

In the first place it will be observed that the

plaintiff's title is simply naked possession of govern-

ment land. It matters not that conveyances are

plead; the stream cannot rise higher than its source,
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and the plaintiff's title originated in simple oecnpancy

of government land. No facts are shown making an

inchoate title, or any right to acquire title from the

government.

Now in a bill to (piiet title there must be a title

to quiet. Naked possession is wholly insufficient.

(Sparks vs. Starr, 6, Wall. 402. Sparks vs. Pierce,

115 U. S. 408. Gillis vs. Downey 85 Fed. 483. Rin-

con Water Power Co. vs. Anaheim Union Water Co.

115 Fed. 543, where Judge Wellborn collects the

authorities.

)

But the plaintiff contended below (and we pre-

sume they will contend here) that his bill is helped

out by the act of May 17, 1884, 23 Stat. L. 24, chap.

53. The part of that act claimed to bear upon the

case is found in Section 8, which extends the mining

laws to Alaska, and then provides:

—

" That the Indians or other persons in this Dis-

trict shall not be disturbed in the possession of any

lands actually in their use or occupation oi* now

claimed by them but the terms under which such per-

sons may acquire title to such lands is reserved for

further legislation by congress: And provided fur-

ther, that parties who have located mines or mineral

privileges therein under the laws of the United

States applicable to the public domain, or who have

occui)ied and improved or exercised acts of ownership

over such claims shall not be disturbed therein, but

shall be allowed to perfect such claims by payment

aforesaid

:

But nothing contained in this act shall be con-
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strued to put in force in said district the general land

lawH of the United States."

The claim wjih that th© proviso above quoted was

a grant of some sort of title to occupants. But we do

not think it susceptible of such a construction. The

proviso was simply that "persons in possession" were

not to be disturbed." Plaintiff does not allege that

he was disturbed. His comi)laint simply is that the

defendant is trying to buy from the government by

fradulent devices. He does not even allege that

these devices will be successful and the government

induced to part with its title unless the Court pre-

vents it. We are left to infer that the devices will

be successful, that defendant will secure the legal

title, and then "disturb" the plaintiff. To prevent

this possibility, the court is asked to decree at the

suit of the plaintiff, a mere squatter, that the defen-

dant is not entitled to buy the land from the govern-

ment as mineral land. And this was a question, as

will be shown further along, while the Land Depart-

ment had exclusive jurisdiction to determine. Surely

the courts cannot, at the suit of a mere squatter, be

constituted the guardians of the officers of the Land

Department in their administration of the public

lands.

It will be further observed that the allegations of

the bill make the plaintiff' 's whole right in the matter

hinge upon the question of the non-mineral charac-

ter of the land. His case is bottomed upon that.

For it is apparent that the plaintiff, claiming for

townsite purposes, could have no right in mineral
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land. Only non-mineral land can be legally occupied

for townsite purposes in Alaska. The act March 3rd,

1891, 26 Stat. L. 10V).5 Chap. 561, Sec. 11, provides

for townsites in Alaska under section 2887, of the re-

vised Statutes. Section 16 had no application to

Alaska, as there were no laws there for incorporating

towns. Such being the crucial question raised had

the Court jurisdiction to determine it ? That the

Court will not assume to decide such a case is, we

think, settled by the authorities. (II Lindley on

Mines, § 717. Lee vs. Johnson 116 U. S. , •48. Vance

vs. Burbank, 101 U. S., 514. German Ins. Co. vs.

Hogden, 40 Pac. Rep., 456. Perego vs. Dodge, 168

U.S., 168. Lost Chance Mng. Co. vs. Tyler Mng.

Co., 157 U. S., 5^4: Alice Placer Claim, 4 L. D.,

314. Snyder vs. Waller, 25 L. I)., 7. Thomas vs.

Ellin<<, 25 L. D., 425.)

In tlie Alice Placer claim case, Mr. Justice La-

mar, while secretary of the Int-:;rior, held that the

question was so exclusively one for the Department,

that after a decision in favor of adverse mineral claim-

ant in the adverse suit, the department must still de-

cide whether the land was mineral in character. This

ruling is cited with approval by the supreme court in

Perego vs. Dodge. It is there said that the question

as tt) the right of the applicant for patent as between

him and the government cannot be determined in a

suit against tlie latter. Certainly then the right of

the applicant to a patent cannot be determined in a

suit by one not a claimant under section 2825. The

court is doing indirectly wliat it cannot do directly.



'J'lie autiioriti(?s cited \v(; tliink justify the conclusion,

that a suit m proper where rival mineral claims are

asserted; tliat where the only question raised is not

which is the better claim l)iit whether the patent ap-

plicant iias complied with the law in locating on

mineral land, etc., the qnestion must be raised by

protest in the department and tried tliere. While

the grant is in process of administration, the jurisdic-

tion of the department is exclusive.

If these propositions are correct it follows that

the bill stated no cause of suit, and the demurrer

should have been sustained.

Upon the overruling of the demurrer the defend-

ant (reserving lier excei^tions) answered, admitting

plaintiff's possession, but denying his ownership of

the lots sued for; admitted that in 1882 the ground

was public domain unsurveyed, but denied its occu-

pancy by plaintiff prior to 1887; denied all fraud and

pretense ijlead by plaintiff; the widening of the claim

as originally located, and that it was her purpose to

acquire the bonanza lode claim for townsite purposes,

and not as mineral land; denied that the ground was

non-mineral, the government reservation plead by

plaintiff, and the ''salting" of the claim.

She affirmatively plead a valid location of the

Bonanza Lode in 1886, by Sandstone and Cota, and

deraigned title by mien conveyances from them to

herself, and annual assessment work to hold the claim.

She further plead that in 1893, plaintiff, and other

residents of Juneau made application to the Land
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Department for patent to the townsite of Juneau, to

include the Bonanza Lode clahn within its exterior

boundaries; that the defendant filed her protest in

the land office against the issuance of said patent, so

as to include ihe Bonanza Lode, on the ground that

the same was mineral land, not subject to sale for

townsite purposes. That the plaintiff through the

townsite trustee ansAvered snid protest denying the

mineral character of ihe land, and making substan-

tially the same allegations of fraud as are contained

in plaintiff's bill. That all the matters and things set

up and attempted to be litigated by the plaintiff here-

in, were set up and litigated by him before the de-

partment. That a hearing was had on said protest,

and a final decision rendered by the Secretary of the

Interior holding the Bonanza Lode claim to be min-

eral land, subject to occupancy and sale as such and

not subject to occupancy and sale for townsite pur-

poses, and the judgment was in iull force and effect.

That a contest involving the same questions raised by

the pleading herein was pending in the Land Depart-

ment. (Rec. p. ^^ .)

A reply was filed, bnt withdrawn. The case was

sent to a referee to take and report the testimony,

and voluminous evidence was taken. The court

heard the case on the evidence reported, and rendered

a decree for the plaintiff, decreeing that defendant's

location of the Bonanza lode was void because the

discovery of mineral and the discovery stake was on

Block U., a government reservation; that tlie plain-

tiff was tlie owiier oi' llie lots siut] [or except as
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agaiiiHt the United States, and dec-reed that the cl<»ud

on plaintiff's title caused by the location of the Bo-

nanza Lode claim be removed, and his title quieted

as against the mining claim, and that plaiutitf re-

cover costs. (Rec. p. ^ 3 7 •)

This decree we claim is erroneous in the follow

-

lowing particulars:

—

1st. The court received incompetent evidence.

2nd. The evidence is insufficient to sustain it.

This brings us to a specification of the errors re-

lied on and arising on the merits of the case.

The fifth, sixth and ninth assignments relate to

the same error and will thereafter be presented to-

gether.

The fifth complains of the action of the court in

admitting in evidence certified copies of certain docu-

ments from the office of the Secretary of the Navy,

being correspondence relating (partially) to Block C,

claimed as a reservation at Juneau. (Rec. p. 3^o .)

The bill of exceptions shows (Rec. p.3 4^6-36/),

that when these documents were offered, for the pur-

pose of proving that Block C was a naval reservation,

the defendant objected because, 1st, hearsay,

2nd incompetent, and immaterial, in that it did not

tend to show any reservation on Block C, since a re-

servation can only be made by proclamation of the

president or act of congress.

Only a very small part of these documents are

even claimed to have any bearing on the case and we

will confine ourselves to these parts. The first is a



letter from Commander Glass to Lieut. Rockwell,

dated May 7tli, 1881, directing him to proceed at

once to Rockwell (afterwards Juneau), and (among

other things) have the officers under his command

make an accurate survey of the camp, in conformity

with the original locations as shown by the miners'

records.

The second is the rei)ort of Lieut. Rockwell made

pursuant to tlie above letter, and dated May 29th,

1881, at Military Post, Rockwell Alaska. The re-

port is voluminous, covering almost all subjects; the

only i)art of it claimed to be material being, as fol-

lows; On the morning of tlie 18th Master (1. C.

Hanus proceeded to lay out the lines, and accurately

stake the government reservation, while the rest of

the available men of the detachment began to clear

the ground for building temporary quarters," etc.

The ground here referred to was shown by other evi-

denco to be Block C.

The third document is a monthly report to the

Secretary of the Navy by Commander Henry Glass,

on June 6th, 1881, from Sitka, Alaska. The only

part of it claimed to be material is the following:

''Since the establishment of the military post at the

mining camp of Rockwell as reported in my letter No.

lo of Ma,y is now anticipated. The number of the

miners and Indians there having largely increased, I

do not consider it advisable to abandon tlie military

post before the arrival of the U. S. S. Wauchusett.

1 enclose a report from Commander C- H. Rockwell
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(;ii tlie coiiditioii oi allairs at the mines, and also the

plan of the (jiiarters erected under his command."

The fonrth is a letter from Lt. Com. H. E.

Nichols to the Secretary of the Navy, dated Juneau.

Alaska, Sept. 29, l«>s4, and reads as follows:

—

^ S. S. Pinta, 4th Rate,

Sitka, Alaska,

Sept. 29. 1894.

Sir:—I respectfully request instructions regard-

ing the following property which I have reason to

believe belongs to the Navy Department—namely

—

three houses and a small land reservation at this

place.

No record of any kind relating to this property

was turned over to me when I assumed command of

the Pinta, but referring to a letter signed by Com-

mander Glass, commanding U. S. S. Jamestown, and

dated June 6, 1891, which I find is a congressional

document of date February 24, 1882, which refers to

a report of the construction and first occupancy of

these buildings by Lieut. Rockwell. I believe they

have been occupied every winter by a small force

from the war vessel stationed in these waters.

On my arrival yesterday at Juneau, I find the

buildings occupied as follows: the one used as 'Offi-

cers' Quarters' by Mr. States, the U. S. Commis-

missioner to Juneau, who came up with the new gov-

ernment; the 'Barracks' is used as a lock-up or jail,

and the third one is used by Mr. States as a court

room.



|19|

I was unable to learn, on inquiry, that these

buildings were leit in the particular charge of any

person, and the deputy collector upon his arrival last

June, obtained possession of the keys and assumed

charge, and has lately allowed them to be used as

noted.

In 8ec. 10 of the organic act establishing the

district, it is directed that the U. S. Marshal assume

charge of all public buildings, unless required for the

customs service or military purposes.

I have informed the Governor and Marshal that

while I am willing to concede the occupancy of the

building as at present, I hold them as still belonging

to the navy and if the necessities of the future re-

quire it they must be vacated for naval (military)

purposes.

In the absence of any instructions whatever re-

garding the change from military to civil rule, you

will please give such as you deem necessary in the

case. Very respectfully,

H. K. Nichols,

Lieut. Comdr. U. S. N.

Comdg. Pinta.

Hon. W. E. Chani)lp:k,

Sec'y of the Navy,

Washington, I). C."
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Tlie fifth is a ieitter Uroui tlie Secretary o'i the

Naiiy to Com. Nieholy, dated December 13tli, 1>S^S4, a

[);Lrt of which in a reply to the above request for iii-

ritructioiiH, and reads as foflows:

"Referring to your letter of September 29, con-

cerning three houses and a small land reservation at

Juneau, Alaska, which you have reason to believe

beloijgs to the Navy Department, but which are now

occupied by the civil authorities, to whom you have

given notice that such occupation is subject to the

right of this department to take possession thereof

when needed for naval (military) pur})oses, you are

informed that your action is approved."

The other three letters we quote below in full:

—

"U. S. S. Pinta. 4th Rate,

Juneau, Alaska,

Oct. 22, 1885.

Sir:—Referring to my letter No. 5, of September

29, 1884, and the department's reply dated Dec. 13,

1884, I would respectfully recommend that the land

reservation and the three buildings thereon, in Ju-

neau, and noted in the above-mentioned letter.^, be

turned over to the civil government.

The buildings are still occupied as then noted.

They are in need of considerable repairs which I have

no means of making.

A militia company is being organized here, and I

cannot foresee any contingency when the buildings,

or land will be needed for naval occupation; both are
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needed by the civil authoritie?:?, and for that reason I

make this recommendation.

Very respectfully,

H. K. Nichols,

Lt. Comdr.

Comdg. Finta, and 8eu. Off. Pres't.

Hon. Wm. C. Whitney,

Sec'y of the Navy,

Washington, I). C."

"Washington, December 26, 1885.

Sir:—The department is in receipt of your letter

of the 22d of October last, recommeuding that the

land reservation and the three buildings thereon at

Juneau, Alaska, belonging to the department, be

turned over to the civil government.

By your report of September 29, 1884, it ap-

peared that on your arrival at Juneau, you found said

buildings in use and occupation as follows, viz: one

as a residenca for Mr. States, the U. S. Commissioner,

one as a lockup or jail, and the third used by Mr.

States as a court room. According to your present

report, the same occupation and for the same pur-

poses still continues, and there is no probability that

the buildings or either of them, will be needed for

naval purposes,

Under these circumstances and so long as the

civil authorities continue in posserssion, the depart-

ment is of o[)ini()u that no action on your part is

necessary either for the purpose of causing repairs to

be made upon tlie buildings or for the purpose of

making a formal trausrei- of the same to the authori-



ti«s who are at Uhnrty to make Hiich repairn thereou

as tliey may deem proper.

Mr. States, the United States commissioner, hav-

ing addressed this department on the subject of reim-

bursing liim tor repairs ui)on the buihlings occupied

by him as a residence at Juneau, the department's

reply is lierevvith enclosed, and you will j)lease cause

the same to be delivered to Mr. States.

Very respectfully,

B. Harmony,

Acting Secretary of the Navy.

Lieutenant Commander H. E. Nichols, U. S. N.,

Commanding U. S. S. Pinta,

Juneau, Alaska."

'Washington, December 26, 1885.

Sir:—The department is in receipt of your com-

munication of the 22d unltimo relating to the outlay

made by you in repairing a building heretofore erect-

ed for naval purposes at Juneau, Alaska, in order to

fit the same for occupation of yourself and family,

such outlay amounting to about $700.

In reply to your request for reimbursement in

case you shall be recxuired to surrender possession of

the premises referred to, I have to inform you that,

so far as this department is concerned, all expendi-

tures heretofore or which may hereafter be made by

you upon said premises are to be considered as made

at your own risk. Very respectfully,

D. B. Harmony,

Acting Secretary of the Navy.
Henry States, Esq.,

U. S. Commissioner, Juneau, Alaska."



These letters and docuiiieiits were offered for the

purpose of proving tlicat Block C- was a government

reservation.

We are at a lo^s to nnderstand how they conld

be competent for any snch purpose, or as tending to

establish any such fact.

A reservation can only be made by authority of

the president or act of congress. (U. S. vs. McGraw,

\2 Fe<l., 4V)9. U. 8. vs. Fitzgerasd, i:^ Pet. 406.)

Here there was nothing indicating any purpose to

make a reservation on the part of any one unless it

be some of the officers in Alaska. No ajtion of theirs

attemi)ting to make a reservation is approved by a

head of department. Their action in giving notice

to the civil authorities of the naval authorities'

claim, and permitting the latter to remain in posses-

sion is ap[)roved by the Secretary of the Navy.

Surely this did not tend to prove a reservation made

under the authority of the president. Tho whole

correspondence merely shows that a temporary post

was established at this point, at an cnrly day, after-

wards abandoned for naval and military purposes;

that some of tlie civil officers then occupied the

premises for a time,—and that is all.

To substantiate the claim of a reservation, how-

ever, the plaintiff introduced certified copies from the

recorder's office of the following documents:

—

'"Know all men by these presents that I, Lieut.

Comdr. H. K. Nichols, U. S. Navy, Comd. U. S. S.

Pinta, and Senior Naval officer in Alaska, for the

purpose of more fully describing and defining the
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buuii(l;iri(5H of a certain piuce ur parcel (jf land <leHig-

nated and described and rewerved liy Coindr. Henry

Glass, U. 8. N., Senior Naval Officer, on May 2n<\,

18S1, as follows:

"The whole embracing lots 1, 2 and H. in Ijlock

7, and land adjoining to low water mark is reserved

for garrison purposes.

"The said parcel originally reserved by said

Comdr. Henry Glass being more fully described as

follows, towit:

—

"All of block 7 except lots 4, 5 and 6 nnd all of

block C in town of Juneau. Alaska, as it api)ears on

plat of survey made by Master G. C. Han us, U. S. N.,

and accepted by the miners and citizens of Rockwell,

now Juneau City, Alaska.

"The said above described parcel of land is re-

served by the United States Navy for the U. S. Gov-

ernment for garrison and military purposes.

"H. E. Nichols,

Lieut. Comdr. U. S. N.

Comd. U. S. S. Pinta <fe Senior Nav. Off. in Alaska."

"Know all men by these presents that I, Lieut.

Comdr. H. E. Nichols, U. S. Navy, Comdg. U. S. S.

Pinta, and Senior Naval Officer in Alaska, for the

purpose of more fully describing the U. S. militafy

reservation and buildings thereon in the town of Ju-

neau, designated, described in the town records and

reserved by Comdr. Henry Glass, U. S. N. , Senior

Naval Officer on May 2, 1881, and have been fully

described by Lieut. Comdr. H. E. Nichols, U. S. N.,



Senior Naval Officer, on May 'J;], 1895, give notice as

follows, that the three builditigs erected thereon are

the property of the United States, through the Navy

Department, that they were erected by the U. S.

Navy in 1881, and thereafter occupied by the U. S.

Navy forces in Alaska until 1884, when the civil gov-

ernment were permitted to use them temporarily

for government purposes; a full description of these

buildings was filod at the Navy Department in a re-

port by Comdr. Glass, U. S. N., in June, 1885, and

by Lieut. Comdr. Nichols, U. S. N., in a reix)rt to

the Secretary of the Navy, dated Sept. 29th, 1884.

''H. E. Nichols,

Lieut. Comdr. U. S. N.

Comd. U. S. S. Pinta, Sen. Naval Officer in Alaska. '

'

These were objected to because their execution

was not proved, and they not \w.\ng documents re-

quired or authorized by law to be recorded, certified

copies from the records did not dispense with proof of

execution: and because irrelevant, incompetent, and

immaterial, in that they did not tend to prove a reser-

vation. (Rec. p.^(^Z- -5",) The court overruled the

objection and received the evidence, and this ruling

is complained of in the sixth assignment. ( Rec. p.

These documents are certainly sui Qrneris.

There is nothing like them in the history of the law.

Their execution was not attemi)ted to be proved, but

they were offered as registered instruments—certified

copies from the records of deeds at Juneau. Of
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courne to be entitled to l)(^ admitted in evidtjnee ;its

registered inBiriiments tliey nuiHt have been Kuch in-

Btr imentsas are entitled in law to be recorded, which

they were not. At the time they were recorded, in

1)SH5, the laws of Oregon were in force in Ahiska,

and deeds entitled to be recorded are deeds, mcjrl-

gageB, patentH, letters of attorney affecting lands, de-

crees, etc.,, affecting land. (Oregon Code, 1872, p.

5ir)etseq.) We submit then that these documents

should have been excluded because their execution

was not proved; and they should also have been ex-

cluded because they had no tendency to prove a re-

servation for the reason that Commander Glass, or

Commander Nichols had no more power to establish a

reservation by filing in the recorder's office a notice

to that effect than has John Doe or Richard Roe.

The above correspondence and documents were

all the evidence on the question of the reservation,

and the court held it established that Blook C was a

reservation. This ruling is complained of in the

ninth assignment. (Rec. p. yz^ .) This ruling,

we submit without further argument, was erroneous.

TENTH AND TWELFTH ASSIGNMENT
OF ERROR.

These assignments (Rec. ^' i/f^ ) raise the

question as to whether a decision of the Land De-

partment holding public land to be mineral in char-

acter, is binding upon the courts. Plaintiff plead

that the land was non-mineral. Defendant denied
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this, and plead affirmatively a decii^ioii of the Secre-

tary oi' the Interior holding the land to be mineral.

To this ])leading no reply was made. On the trial

much evidence pro and con was introduced on this

question which we do not deem it necessary to notice.

Defendant introduced, without objection the decision

plead, wherein it was held by the Secretary of the

Interior that the Bonanza Lode claim was mineral

in character auvd the same was excluded from the

townsite of Juneau. (Rec. p. J«^Jr_7z.^.) In the

face of this decision the court held the land to be non-

mineral. This was error. That a decision of the

Laud Department, on a question of fact within its

jurisdiction is binding on the courts, is too well set-

tled tu be questioned. (Lee vs.Johson, 116 U. S-, 48,

and authorities there cited.)

THIRTEENTH ASSIGNMENT OF ERROR.

This assignment raises questions already covered,

and will not therefore be further presented.

Li conclusion we respectfully submit that inde-

pendently of the questions raisetl in the first tliree

assigmnents of error, the decree is erroneous and must

be reversed.

1st. Because the plaintiff had no such title to

or interest in the property sued for as entitled Jiiin to

maintain this biil.

2nd, The defendant showed a valid location of

a mineral claim, on mineral ground, and title thereto

from such locators, and that she was entitled to
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paleiil thereto. Hut even coiiceding that the evi-

dence fell Bhort of thin, and that there was evidence

tcniding to whow a government reservation, covering

the discovery shaft, it was not competent for the

plaintiff, who had no title in the land, to sue and

procure a detree annulling the location on this

ground. That was a question the government alone

could raise. (Bohull vs. Dilla, ll^^U. S. , 47. Sparks

vs. Pierce, 115 U. ^.Mf.)

We resi)ectfully ask that the decree be reversed,

and the bill dismissed.

J. H. COEB,

Solicitor for Appellant, Mrs. Anna Goldstein.


